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the Federal act, the employee's death was due to the concurring negli- 
gence of a fellow-servant and of the employer. The court held that 
although the deceased had assumed the risk caused by the employer's 
neglect, the latter was not relieved from liability by reason of the 
other concurring cause, the negligence of the fellow-servant. The doc- 
trine upon which the decision rests, that responsibility for any one of 
the concurring causes is sufficient to create liability, is well established. 5 
The effect of the statute was to create responsibility in a case where at 
common law there would be none, since the negligence for which the 
employer was held responsible was that of a fellow-servant of the 
employee. 

Under the California act, in respect to its optional compensation 
provision, the case of Miller v. Pillsbury, 8 raised the question whether 
by virtue of the act itself the State did not commit itself as an em- 
ployer to an election to come under compensation. The opinion of the 
Industrial Accident Board in their annotations in the pamphlet con- 
taining the act seems to have been that the State had so committed 
itself. 7 Apparently to test the point, however, the board refused to 
hear the petitioner's application, on the ground that the State was not 
an employer who had elected to come within the provisions of the 
act. The decision of the Supreme Court against the contention of 
the State employee would seem to be without question the correct 
ruling. The evident meaning of Section 4 of the act is that in the 
case of any employer, the State included, an election to come under 
the compensation system is necessary to create any liability under it. 
No such election can be implied from the mere enactment of the 
statute itself. As the court pointed out, a statute permitting the State 
to be sued is in derogation of sovereignty and is to be strictly con- 
strued. The State cannot be held as committed to such an election 
unless the intention be clearly shown. 

W. W. F., Jr. 

Equity — Assignment of Possibilities — Interest of Heir-Apparent 
in the Estate of His Ancestor. — The opinion in the case of Bridge v. 
Kedon 1 may introduce into California law a misconception of the 
principles upon which courts of equity support the assignment of 
mere possibilities, such as the property expected by an heir apparent 
at the death of his ancestor. The case was, briefly, this: The defend- 
ant assigned to the plaintiff, as security for a debt, his expectant in- 



"Deserant v. Cerillos Coal R. R. Co. (1900), 178 U. S. 409; Kreig 
v. Westinghouse Co (1909), 214 U. S. 249; Morgan v. Robinson Co 
(1910), 157 Cal. 348, 107 Pac. 695. 

8 44 Cal. Dec. 589. 

7 Pamphlet on Rosebery Liability and Compensation Act, p. 27. 

1 Bridge et al. v. Kedon Jr. (1912), 44 Cal. Dec. 229, 126 Pac. 149. 
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terest in the estate of his mother, who was then living. Prior to the 
mother's death the defendant received a discharge in bankruptcy pro- 
ceedings and was therefore released from the debt secured by the 
assignment. The court held that by the assignment there was created 
"a present equitable charge upon the property which equity recog- 
nizes as vested"; that the equitable lien so created was not released 
by the discharge in bankruptcy, although the debt secured was dis- 
charged. 

The Civil Code of California provides that "a mere possibility, such 
as the expectancy of an heir-apparent, is not deemed an interest of 
any kind," 2 and that, "a mere possibility not coupled with an interest 
cannot be transferred." 3 The Supreme Court has in an earlier deci- 
sion 4 held that these sections are but a restatement of the common 
law, under which an attempted assignment of a mere possibility is 
void, as such, both in law and in equity; that a man cannot, either 
in law or equity, assign that which he has not; but that, although these 
transactions are void as assignments, they are supported in equity 
as contracts to assign the property when it comes into existence. The 
court, in the principal case, while it recognizes this view and cites a 
long line of English decisions 6 which uniformly support it, seems 
to rest its decision upon the ground that an attempted assignment is 
valid as such and passes an equitable interest in the property when 
made. 

There is an important distinction between these two theories. In 
an assignment the property passes at once by the assignment, but in 
a contract to assign property to come into existence in the future, no 
interest can pass until the property comes into existence. The English 
courts were careful to make this distinction and were explicit in de- 
claring that no interest in the property passed until it was received 
by the would-be assignor. 6 In Collyer v. Isaacs,' Jessel, M. R., in 
speaking of the assignment by an heir-apparent of the property to be 
received under the will of his father, who was then living, says: 
"Where one purports actually to convey by deed such real estate, 
the effect is the same. It is a contract for value which will bind the 
property, if the father leaves any property to the son. When this is 
carefully understood, it follows that until the property comes into 
existence the contract remains only a contract by which the party en- 



2 California Civil Code, Sec. 700. 

3 California Civil Code, Sec. 1045. 

* Estate of Garcelon (1894), 104 Cal. 570, 38 Pac. 414. 

5 Hobson v. Trevor (1723) 2 P. Wms. 191; Wetherford v. Wether- 
ford (1828), 2 Sims. 183, 192; Smith v. Barker (1842), 1 Y. & C. C. C. 
223; Beckley v. Newland (1723), 2 P. Wms. 181; Bennet v. Cooper, 
(1845), 9 Beav. 252; Flower v. Buller (1879), 15 Ch. Div. 665; Hinde v. 
Blake (1842), 4 Beav. 597; Meik v. Kettlewell (1843), 1 Ph. 342. 

6 Collyer v. Isaacs (1881), 19 Ch. Div. 342; Smith v. Barker, supra; 
Meik v. Kettlewell, supra. 

7 Collyer v. Isaacs, supra. 
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tering into it will be bound, and when the property conies into ex- 
istence, it is a contract for the breach of which he will incur liability." 
The California court has repeatedly recognized that these transactions 
can be held valid only as contracts. 8 This is aptly illustrated by the 
decisions that the interest of the heir-apparent is neither an estate 
known to the law, 9 nor can the would-be assignee claim distribution to 
him on the ancestor's death. 10 

The importance of the above distinction is best illustrated by the 
results of the two theories. A vested equitable interest may be given 
away, 11 assigned for the benefit of creditors, 12 or sold under execu- 
tion; 18 it may be devised, 14 inherited, 15 subjected to the burdens of 
taxation 16 or of a judgment lien. 17 None of these consequences would 
follow under the contract theory, since the interest of the heir-apparent 
is neither recognized as a legal nor as an equitable estate. 

The case is an extreme illustration of the modern tendency to en- 
large a contract into a property right. The older law looked to pos- 
session; one not in possession had a mere right of action; in the na- 
ture of things he could have nothing else. 

But under the modern law one disseised or dispossessed can con- 
vey the property, 18 the cestui que trust is treated as an owner, 19 for 
most purposes, except where statute forbids, 20 the vendee in a con- 
tract to purchase land has most of the incidents of ownership; 21 the 
holder of a bill of lading may prevail over a bona fide possessor of 



8 Estate of Garcelon, supra; Estate of Wickersham (1902), 138 Cal. 
355, 70 Pac. 1076; Estate of Ryder (1903), 141 Cal. 366, 74 Pac. 993; 
In re Burdick (1896), 112 Cal. 387, 44 Pac. 734; Supreme Council Amer- 
ican Legion of Honor v. Gehrenbeck et al. (1899), 124 Cal. 43, 56 Pac. 
640. 

9 In re Burdick, supra. 

10 Estate of Ryder, supra. 

11 Basket v. Haskell (1882), 107 U. S. 602, 2 Sup. Ct. 415, 27 L. ed. 
500. 

12 In re St. John (1900), 105 Fed. 234; In re Wetmore (1901), 108 
Fed. 520 (Mere possibility not assignable); In re Mosier (1901), 112 
Fed. 138. 

"Fish v. Fowlie (1881), 58 Cal. 373; Sage v. Cartwright (1853), 9 
N. Y. 49. (Not true at common law.) 

"Section 1274 Civil Code (Cal.). 

15 Bartlett v. Bartlett (1884), 137 Mass. 156; Banks v. Sutton (1881), 
2 P. Wms. 700. 

18 Const, of Cal., Art. XIII, Sec. 1. 

"In re Fair Hope North Savage Fire-Brick Co.'s Estate (1897), 
183 Pa. St. 96, 38 Atl. 519 (By statute.) Unknown Heirs v. Kimball 
(1853), 4 Ind. 546, 58 Am. Dec. 638. (Always true in equity.) 

"Tiffany, The Modern Law of Real Property, p. 1118; Lazard v. 
Wheeler (1863), 22 Cal. 139; New Liverpool Salt Co. v. Western Salt 
Co. (1907), 151 Cal. 479, 91 Pac. 152. 

19 Salmond, Jurisprudence 2nd ed., p. 230 et seq. 
"Civil Code (Cal.), Sec. 863. 

21 1 Col. Law Rev. 1. 
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the goods, 22 the bailor has encroached on the possessory actions of the 
bailee; 28 contracts are treated as property rights in some jurisdictions, 
and protected from interference in much the same way. 24 

Truly the modern progress of the law is from contract to prop- 
erty. 

The decision in the principal case may, however, be supported on 
the contract theory. The Bankruptcy Act 25 applies to debts and not 
to contingent liabilities. 26 Such obligations are not provable under the 
act and are not released by a discharge. In this case, the property 
not having descended to the son at the time of his discharge in bank- 
ruptcy, no breach of the contract had occurred and the obligation to 
convey the property when received was not released by the discharge 
in bankruptcy. M. B. K. 

Equity — Estoppel in Pais. — The case of Eaton v. Wilkins 1 presents 
the interesting question of what constitutes an estoppel in pais to the 
assertion of a title to real property. The plaintiffs contracted to buy of 
the defendant Wilkins a certain tract of land. At the time of the exe- 
cution of the contract the defendant Clifford was present and when 
requested by the plaintiffs to sign the contract, declined to do so on the 
ground that he had no interest in the property. The record title was in 
Wilkins. The plaintiffs, relying on the record title and on the repre- 
sentations of Clifford that he had no interest in the land contracted to 
purchase the same, believing the title to be in Wilkins. One day be- 
fore the time set for the transfer of the land to plaintiffs, Clifford filed 
a deed to an undivided one-half interest in the property. This deed was 
dated before the execution of the contract. All of these facts were set 
up in the complaint. The court held that a demurrer to the com- 
plaint should have been sustained, among other reasons, because the 
complaint did not state that the defendant Clifford was apprised of the 
true state of his own title when he made the above assertions. 

The California law in regard to the elements of an estoppel in pais 
concerning the title to real property was crystallized in the case of 
Biddle Boggs v. Merced Mining Co., 2 where the court declares that the 
following four elements are necessary to constitute such an estoppel; 
that is, " It must appear, first, that the party making the admission by 
his declaration or conduct, was apprised of the true state of his own 



22 Williston on Sales, Sec. 441. 

23 Lotan v. Cross (1810), 2 Camp. 414. 

24 Pollock on Torts, 8th ed., p. 328. 

^Bankruptcy Act of 1898, Sec. 63, Fed. St. Ann., Vol. 1, p. 679. 

26 In re Silverman (1899), 101 Fed. 219; In re Arnstein (1899), 101 
Fed. 706; Riggin v. Magwire (1872), 82 U. S. 549 (Act of 1841); In re 
Farlington (1908), 115 Fed. 999; Moch v. Market Street Natl. Bank 
(1901), 107 Fed. 897; In re Ellis (1900), 98 Fed. 967. 

1 Eaton et al v. Wilkins et al. (1912), 44 Cal. Dec. 404, 127 Pac. 71. 

2 Biddle Boggs v. Merced Mining Co. (1859), 14 Cal. 279. 



